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Employer implemented a new system
where employees interested in

working overtime were required to
write their name on a signup sheet

Al : P, v ed in a high traffic area.
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GOALS AND OBJECTIVES




» Review the grievance and arbitration

-
\_\\j process

\\

» Talk through pitfalls and challenges




OVERVIEW employees, invol

application of a collective bargaining
agreement. Such grievance procedure shall
have as its terminal step a final and binding
disposition by an impartial neutral, mutually
selected by the parties



The relationship
of the grievance
procedure to
the CBA

Grievances as
an indicator of
climate
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Mmissing)
» Hearing processes (i.e., selection of arbitrator,

scheduling, costs, ...)
» Arbitrator authority (and possible limits)

KEY PROCEDURE ELEMENTS



2) CONTRACT
\NTERPRETATION

WHAT KIND OF GRIEVANCE IS ITe //

1) DISCIPLINARY




Management has burden of proof on discipline

If no standard specified, could be anything from
preponderance of the evidence to “clear and
convincing”

has burden for contract interpretation/

CONTRACT INTERPRETATION

PRINCIPLES



Webster's dictionary
defines discipline as an
act of correcting or
punishing.




ACTION

Before administering corrective
action, it is important that you:

Don’t administer
Understand the Investigate the corrective action

rule allegedly facts surrounding out of anger or
violated alleged violation “knee jerk”
reaction



The rationale behind this concept is that discipline
should be corrective rather than punitive.

Progressive discipline is recommended because
courts and arbitrators are more likely to uphold a
discharge on appeal if the employer made every

reasonable effort to “salvage” the employee.



expectations

|

. Identify the policy » Discipline in an

violated embarrassing fashion
* Apply rules equally * Impose or change /
* Consider employee’s rules arbitrarily

prior performance and e Fail to documernt

disciplinary record



Multi-step processing is typical




Grievance processing
iInvolves both fact gathering
AND formulating an
INstifutional response

4 h

If you do one without the
other, you decrease the
odds of success
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» 7/ steps” are

1.

Was the employee pre-warned of
the consequences of the conduct?

Was the employer’s rule
reasonable¢

Did management fully investigate
the issue before taking disciplinary
actiong

Was the investigation conducted in
a fair and impartial manner?

Was there supportive evidence of
quilte

Were the rules and penalties
applied in an evenhanded and
consistent fashione

Was the penalty reasonable, given
the offense?



One factor to consider is whether the employee who
has been disciplined was aware that the conduct he

or she was engaging in was unacceptable orin
violation of work rules or policies.

Generally, problems arise when an employer is unable
to show either:

> 1C NaS iN violation of written or unwritten policies or

NOTICE



JUST CAL

Was the investigatic
fair and impartial manners

Was there supportive evidence of guil’r
Were the rules and penalties applied
an evenhanded and consistent fashon?

Was the penalty reasonable, give
offense?



Planning the Investigation

Investigative Interviews

Preparing the Report

Reaching a Conclusion & Communicating
Outcome




What is being investigated?

When should the investigation




Your first interview should be of the
complainant.

Explain the process. Make no promises of
confidentiality.

Assurance of no retaliation.

Take detailed notes - formulate a timeline if
INTERV Ao X possible.

COMPL AIN ANT ing two people present for the
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Interview each separately and try not to share
information that others have shared.

Do not share investigative impressions with
others.

Explain the process. Make no promises of
confidentiality.

Assurance of no retaliation.

Take detailed notes - formulate a timeline if

INT V1LEV\ possiPle.
WITNESSES e

ing two people present for the




Typically, the accused is interviewed last.

Tell the accused what the complainant has said
and why they are being investigated. Include
specifics like:

Did the conduct occur?

If no, why would the complainant have said
SO?

ACCUSED



* Demeanc
* Are they taking this seriou
* Are they making eye contact?
 Are they refusing to engage?
* Are they emotional and reactionary?

* Are there corroborating documents or —
corroborating witness testimony? /




* Finding of whethe
occurred

* Finding of violation of
laws/policies/rules/regulations
Tt

* Who are you providing the repfort to’~
Internale Counsel?

» Should you consider a hylbrid report —
part written/part oral

* Are there safety or privacy concernse
» What is the overdll tone of the reporte




FOUR POSSIBLE

RESOLUTIONS
INVALID
VALID COMPLAINT INCONCLUSIVE COMPLAINT BAD FAITH
REMEDIAL ACTION DISCIPLINE?

?
MUST PROVIDE WARNINGS? (@) DISCIEEINES

SUMMARY OF RETRAINING? DISCIPLINE CAREFUL!

BASIS FOR ACTION SEPARATION? '




« Each communication will be different to each o
people.
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= « This communication does not have to be and shgfitd
not be detailed.

.
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i - Continued monitoring of the situation may be

necessary.
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DISCIPLINARY ACTION:
WRITTEN COUNSELING

- Use specific and consistent verbiage in the
counseling document, with reference to specific

School Board policies violated. /
- Present documentation face-to-face if possible

- Consider a script for the meeting based on clea
and consistently applied policies and
expectations.

- Consider the presence of a witness.

- Allow the employee the space to res



6. Were the rules and
penalties applied in an
evenhanded and
consistent fashion?

7. Was the penalty reasonablg/Qivg
the offense?¢




differently by their employ
compared to other employees
who committed similar
offenses.




Disparate treatment claims
should not prevent employers
from varying penalties when
circumstances warrant if.
Rather, where reasonable
factors exist for freating a
similar offense differently, the

DISPARATE employer should consider:
TREATMENT Prior Warnings

nowledge of Work Rules




To be effective, documentation supporting disciplinary action
should indicate:

That the employee has failed to perform his or her job; and

That the supervisor was supportive in trying to help the employee
succeed.

> In accomplishing this involves gathering

TIPS FOR DOCUMENTING
EMPLOYEE DISCIPLINE




» Oral communication is
and inaccurate

» Memorialize verbal discussions
» Reminder/Record of discussj

» Documents speak louder



What is the grievance about
What facts support the claimed violation

What specific section(s) of the contract were
violated

If no specific section can be named, what is the
basis for the grievance (i.e., past practice or sOme
other theory)

disparate treatment alleged, who are the

WHAT MANAGEMENT

NEEDS TO KNOW



Not arbitrable (specific exclusion)




isdiction or timeliness at issue
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CONTRACT /

INTERPRETATION
PRINCIPLES



Outcome should not negate any language or result in

~N 7




What type of case is this (discipline v. contract
interpretation);




Does a bargaining history regarding the CBA
language (or lack thereof) exist which might
Oosition; and
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Questions?
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